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Richard has been the Head of Legal Training at Davitt Jones Bould (DJB) since 2002. He speaks at
numerous courses for law societies all over the country, various public courses, in-house seminars
within solicitors’ firms and has also talked extensively to local authorities and central government
bodies. His areas of specialism include both commercial and residential property, in particular in
relation to local government law, conveyancing issues, development land, commercial property and
incumbrances in relation to land.

LawSure Insurance Brokers are an award winning, leading independent UK based insurance broker
specialising in providing title insurance covers. LawSure works with leading solicitors’ firms and devel-
opers to facilitate all types of property developments and transactions, including finding solutions to
complex bespoke issues as well as the more straightforward ones.

Our service is free for all conveyancing practitioners and developers and there is no obligation to take
out any of our quotes.

We work with all the major title insurance providers so we can offer the most comprehensive title
broking service to our clients. Working with us, you can be confident that we will aim to provide you
with the most competitive quote available in the market. Our independent, comprehensive approach
means that we satisfy the SRA requirements for insurance mediation as well as the Insurance Distri-
bution Directive (IDD).

We only get paid (by the insurer) if and when a quote is taken up - so our service has to be (and is)
first class. We often get asked whether it is more expensive using a broker. It isn’t! It is at least the
same price, and often cheaper — with the certainty that you are doing the best for your client by Law-
Sure reviewing the market on your behalf, saving you time and money. And all for free.

If you would like to speak to us to see how we can help or to request a quote, please call our broking
team on 01293 880 700 or email us at enquiries@lawsureinsurance.co.uk
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OUTCOME FOCUSED TRAINING INFORMATION

Lecture is aimed at: Property professionals and fee earners involved in both contentious and non-
contentious property work

Learning Outcome: To give an increased knowledge of the subject matter. To update on current
issues, case law and statutory provisions and to be able to apply the knowledge gained in the better
provision of a service to the client.

Satisfying Competency Statement Section: B — Technical Legal Practice

For further information please see http://www.sra.org.uk/competence

**Disclaimer**

This presentation including answers given in any question and answer session and this accompany-
ing paper are intended for general purposes only and should not be viewed as a comprehensive
summary of the subject matter covered. Nothing said in this presentation or contained in this paper
constitutes legal or other professional advice and no warranty is given nor liability accepted for the
contents of the presentation or accompanying paper. Richard Snape and LawSure Insurance will not
accept responsibility for any loss suffered in consequence of reliance on information contained in
the presentation or paper.
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BUILDING REGULATIONS AND GRENFELL

Prior to the Grenfell Tower disaster the Welsh Government had already introduced a requirement for
sprinkler systems in new residential buildings. In December 2018 similar requirements were
introduced in England but only for residential buildings of 30 metres or more in height.

Building (Amendment) Regulations 2018
Building (Amendment) (Wales) Regulations 2019

There is also a ban on various types of combustible cladding in relation to buildings more than 18
metres or more in height. This is not retrospective but is under review. The provisions came into force
on 28 November 2018 in England and 10 January 2020 in Wales.

The provisions apply when the building contains one or more dwellings including student
accommodation, care homes, sheltered housing, hospitals and dormitories, but excluding hostels,
hotels and boarding houses.

The regulations apply to external walls and specified attachments although in R (on the application of
the British Blind and Shutter Association) v The Secretary of State for Housing, Communities and
Local Government [2019] EWHC 3162 judicial review was successful against the Secretary of State in
removing blinds, shutters, awnings and canopies from the regulations. Attached solar panels and
balconies still come within the regulations.

The Building (Amendment) (England) Regulations 2022 were laid before Parliament on 1 June 2022
and came into force on 1 December 2022.

They will:
e Include hotels, hostels and boarding houses within the cladding ban.

e Ban the type of metal composite material used at Grenfell in external walls of all new
buildings and buildings undergoing works regardless of height or use.

e Bring curtains and slats of solar shading devices within the ban with a limited exemption
for ground floor awnings.

There are also amendments to Approved Document B adding guidance for external walls and
balconies for residential buildings between 11 and 18 metres.



BUILDING SAFETY ACT 2022

This was introduced into Parliament on 5 May 2021 as a consequence of the Hackitt Report on Building
a Safer Future after Grenfell. It passed through Parliament 26 April 2022 and received the Royal Assent
on 28 April 2022. Much of it is not expected to come into force for 12 to 18 months. Itis 262 pages
long and this is a summary.

Previously, S.1 of the Defective Premises Act 1972 provides that there is a claim against the person
responsible for defects in a new dwelling. In the case of Jenson v Faux [2011] EWCA 423 this was held
not to include refurbishments. See also Sportcity v Countryside [2020] EWHC 1591 where rectifica-
tion works were outside the six year period. Here there was no claim. The new provisions will include
refurbishment and rectification work. Previously, there is a six year limitation period in relation to
such work. The new provisions will provide for a 30 year limitation period for works completed before
the commencement date. This will be retrospective subject to human rights claims. For example, if a
defect occurred in 2010 remedial work could be required until 2040. For work after commencement
date of the new provisions there will be a 15 year limitation. If the company responsible for the defect
no longer exists then the High Court can provide for a Building Liability Order whereby companies
within the group may be liable. We do not know the detail of this yet. The rest of these provisions
will come into force on 28 June 2022. In addition, S.38 of the Building Act 1984 will finally be imple-
mented. This allows anyone suffering loss as a consequence of building regulations breaches to claim
damages for personal injury, including mental distress, or damage to property. This will not be retro-
spective. It comes into force on 28 June 2022. There will be a 15 year limitation period. There is also
provision whereby enforcement periods for building regulations breaches may be increased from 1
year to 10 years.

Higher Risk Residential Buildings

The Act will also introduce the Building Safety Regulator who will be a part of the Health and Safety
Executive. They will have a general role in relation to building safety, but will also be responsible for
building control in higher risk residential buildings. A high risk residential building is one with at least
one dwelling which is at 18 metres or more in height or, if less than 18 metres, which has 7 or more
storeys. Such a building will have an accountable person who has a legal estate in possession in the
common parts or is responsible for repair of the common parts. This will include any Right to Manage
Company and any Residents Management Company if there is more than one accountable person
then there will be a principal accountable person. A residents’ panel must be constituted and the
accountable person must listen to health and safety complaints. They will have to produce reports to
the Regulator and keep records in relation to health and safety and report any fire safety or structural
safety problems that have occurred. Originally, there was meant to be a Building Safety Manager who
would be an intermediary between the building safety regulator and the accountable person. This
was dropped due to cost. Also, the original Bill provided for a building safety charge whereby any
costs could be charged to the long leaseholders. This was also dropped and any charges will now be
covered by the service charge.

The accountable person will have access rights to individual flats on giving at least 48 hours’ notice.
There are also offences if anyone removes or disturbs a relevant safety item. Any high risk buildings
must be registered with the Building Safety Regulator. The intention is that this will come into force
in April 2023 for new builds which will require to be registered before occupancy can occur. The in-
tention is that non new builds will have to be registered between April and October 2023.



Safety Work and Service Charge Caps

In relation to removal of cladding on buildings 18 metres of more in height, this should be covered by
the Government’s Building Safety Fund. For cladding removal on buildings of 11 metres or more in
height, the Government has reached agreement with the construction industry that the developers
will pay for the removal. If the developer is no longer in existence then a Government “orphan” fund
is available.

For other safety work on residential buildings 11 metres or more in height (excluding anything beneath
ground level and any top floor for equipment or machinery), the starting point is that the developer
should pay. If the developer can’t be found then the building owner will be responsible if they have a
net worth of £2 million or more per affected building. There will be a cap on service charge for long
leaseholders (of more than 21 years duration) for safety work on 11 metres (or 5 storeys) or more
high buildings of £10,000 (or £15,000 in London) in any 10 year period. If the property is valued at
between £1 million and £2 million the cap will be £50,000. If over £2 million it will be £100,000. The
cap will include legal and professional costs, the cost of any waking watch and arbitration and media-
tion costs. Any charges which have been made in the previous five years can be taken into account.
There cannot be a service charge for liability for safety work if the flat is worth less than £175,000 or
£325,000 in London. For the cap to apply the long leaseholder can own up to three properties. These
provisions came into force on June 28" 2022.

To be a qualifying long leaseholder everything will be decided on February 14" 2022. The lease must
be in existence prior to this date and the value will be that of the flat on this date. Information must
be provided by the leaseholder as to the prove when the property was last sold.

Qualifying Leaseholders (England only)
To qualify the following requirements must be met on February the 14" 2022:

1. The lease must be of a flat in a block which is at least 11 metres or five storeys in height.

2. The lease must be in existence prior to February the 14% 2022.

3. The leaseholder on February 14™ 2022 can always claim for their principal home. They can
claim for other properties but only if they own three or less dwellings anywhere in the UK.

4. The value of the property is determined on February 14™ 2022. If the flat has been sold since
December 31 2020 then if the sale was on the open market the sale price will be deemed to
be the price of the flat. If prior to this date then there is a statutory formula for determining
the price.

Relevant Buildings (England only)

To qualify the building must be at least 11 metres or five storeys in height and have at least two dwell-
ings. This will apply to a self-contained building or part of a building which would be able to be devel-
oped separately. Mezzanine floor will only count as a storey if it is at least half the size of the largest
storey. The legislation does not apply to enfranchised buildings or Resident Management Companies.

Relevant Defects (England only)

The legislation applies if a person’s safety is at risk from fire or structural collapse and arises from work
done to a building including inappropriate or defective products during construction or later work.
The defect in construction work must have occurred in the thirty years prior to June 28™ 2022 or the
remedial work before or after June 28™ 2022. It does not apply to wear or tear or routine maintenance.



Defects in relation to professional services are covered, for example where the designer specified
flammable materials.

Under the Building Safety (Leaseholder Protections) (England) Regulations 2022 the leaseholder
must provide a leaseholder deed of certificate in order to pass on any historical safety remediation
costs and the building owner, who is usually the immediate landlord, must provide a landlords certif-
icate. Section 5.14.17 of the UK Finance Mortgage Lenders Handbook now requires that the buyer’s
conveyancer must ask the seller’s conveyancer if the flat is subject to a remediation scheme. If so,
copies of the Leaseholder deed of certificate and the landlords certificate must be provided.

These provisions apply to England only. We are still awaiting details from the Welsh Government.
Leaseholder’s Deed of Certificate

The leaseholder can send this at any time to the landlord. They must also provide it if the landlord
notifies them as they are selling the property or of any relevant defect. The certificate must be pro-
vided within eight weeks of request although there may be a request for a further four week exten-
sion. If the certificate is not provided then the caps on service charge will not apply.

In the certificates the Leaseholder must provide evidence that the property is their principal residence,
such as a bank statement, council tax bill or utility bill, and official copies as evidence of the price. If
the lease is shared ownership there must be evidence of the share on February 14t 2022.

A Landlord must request a leaseholder’s Deed of Certificate within five days of finding a relevant de-
fect of becoming aware that the Leaseholder intends to sell.

The Landlord’s Certificate

This can be provided at any time but must be provided by the landlord if they intend to remedy de-
fects, or within four weeks of becoming aware of the sale of the flat, or four weeks after request is
made by the tenant. If the landlord becomes aware of further defects then they must notify the tenant
within four weeks. If the landlord does not comply with this they will not be able to charge for relevant
defects by way of service charge.

It must provide evidence of any group companies, and the net worth of any group companies on
February 14t 2022. Accounts must be certified by a chartered accountant or finance director. There
must also be details of any work to cure the relevant defects since June 28™ 2017. This must include
when the work was undertaken, when it was completed and what the cost was.

Form Changes

The LPE1 forms were changed on January 9t" 2023. There are now enquiries as to whether a lease-
holder deed of certificate has been served on the landlord and whether the landlord certificate has
been served and information as to any outstanding enforcement action.

On January the 9™ 2023 the TA 7 Leasehold Property Information form was also changed. It now has
a section on service charge liability for safety work, Leaseholder deed of certificate and various other
information in relation to the qualifying leaseholder. The TA 13 was also amended to include details
of electronic passwords and codes.



Section 5. 14.17 of the Lenders Handbook states: Where the security will comprise a leasehold flat
you must request the following information from the seller’s conveyancer about the safety of the
building in which the flat is situated:

e Confirmation as to whether the building has been or will be remediated under the Building
Safety Act 2022.

e Copies of any Landlord’s Certificates, signed by the Landlord in the form set out in the Building
Safety (Leaseholder Protections) (England) Regulations 2022.

e Copies of any executed Leaseholder Deed of Certificate (in the form set out in the Building
Safety (Leaseholder Protections) (England) Regulations 2022) and confirmation that they have
been submitted by the relevant leaseholder to the landlord.

Nationwide, amongst other things require confirmation that any interim fire safety measures are sat-
isfactory and if the Landlord’s certificate cannot be provided, confirmation that the responsible person
has complied with current legislative requirement and that there are no fire safety issues.

Barclays require confirmation that any safety work has or will be renewed later, copies of the LPE1
and 2, a copy of the lease which must be more than 21 years, the name of the Leaseholder on
February 14™" 2022, the Landlord’s Certificate and Leaseholder’s Deed of Certificate. If the
leaseholder states that they own no more than two dwellings then they require a search of the index
of proprietors name. Barclays want the information on a remortgage and both Barclays and
Nationwide require the information for any flat, not just in blocks of more than 11 metres.

Guarantees

There is also provision whereby if a landlord does not claim off building guarantees then they cannot
collect via service charge. This is probably the case already: see Avon Ground Rents v Cowley (2019).
New build guarantees will have to last up to 15 years.



REGULATORY REFORM (FIRE SAFETY) ORDER 2005

On 1 October 2006 the Fire Precautions Act 1971 and a whole raft of employment protection fire
safety legislation was repealed and replaced by the responsible person in non-domestic premises
requiring a fire safety risk assessment under the Regulatory Reform (Fire Safety) Order 2005.

The fire authority is responsible for enforcement and may also serve improvement, alteration and
prohibition notices. They will not, however, carry out the risk assessment. At least as frightening as
the threat of prosecution, non-compliance with the legislation may well vitiate insurance the next time
a policy is up for renewal. Presumably, insurers will require such an assessment before they commit
themselves to reinstatement after fire. The prospect of not having insurance will no doubt spur
lenders into also requiring such a risk assessment.

Who is responsible?

The person responsible for such an assessment will vary depending on the circumstances, but one
thing is abundantly clear, the obligations go far beyond any previous requirement for a fire certificate
and are not dependant on size of the enterprise or number of staff. The Office of the Deputy Prime
Minister (ODPM) stated that the only non-domestic premises which would not require such an
assessment is probably where someone works from home, either self-employed or as an employee
and, for good measure, buried in the middle of one hundred and twelve pages of Regulations, the
common parts of blocks of flats are (as with the Control of Asbestos Regulations 2012) defined as
being non-domestic premises. Purchasers must ask for, and landlords provide, a fire safety risk
assessment. The prospect of vitiating insurance policies will presumably mean that where no
assessment is available, the mortgage lender must be notified and will withdraw any mortgage offer.
The fact that a purchasing residential long-leaseholder, who will become a director of a residents
management company after completion, will instantly become a criminal might also exercise the mind
of the domestic conveyancer and managing agent. In relation to business premises, if an employer is
in control of premises occupied by his or her staff, then that will trigger the need for a risk assessment
which must assess the risk, including necessary remedial work, not merely for the workforce but any
relevant persons, including visitors and neighbouring land owners, who may be affected. A tenantin
control of their premises (as will almost certainly be the case) must also have an assessment whether
or not they are also an employee, and a landlord who retains control of the common parts will require
a quite separate assessment. As the costs of the assessment will inevitably be added to the service
charge (as also will the cost of any remedial work provided that the landlords may charge for the
carrying out of statutory works), then the tenant must fully enquire as to the landlord’s assessment.

As well as the responsible person, there will also be duty holders such as fire assessors, managing
agents and fire alarm engineers who may be subjected to criminal offences.

Who carries out the assessment?

The risk assessment is personal to the responsible person and criminal liability cannot be delegated.
The assessment must be a satisfactory one and the Government recommend it be done professionally
by an expert. The Building Safety Act 2022 requires the assessment to be done by a competent
person. Unless the landlord qualifies a third party must be appointed. There are also requirements
to keep records and provide information. The assessment must be a risk based one. Guidance states
that if there is a change of circumstances, eg. a fire, more people occupying or building works then
there should be another risk assessment.



Note:

Note:

Note:

Strictly speaking, newbuild properties should have fire safety risk assessments although they
should of course comply with building regulations. If NHBC are responsible for building
control, they should have a separate fire safety assessment.

If the flat is in mixed business residential premises, then each of the commercial units should
have a separate fire safety assessment, the CPSE enquiries seem to envisage that the
purchaser should see all of these and how the parties have cooperated.

The LPE1 forms ask the landlord to provide the fire safety risk assessment, to confirm that any
recommendations have been carried out and if not the insurers have been told.



THE FIRE SAFETY ACT 2021

The Act finally received the Royal Assent on 29 April 2021. It will not come into force until detailed
guidance has been provided. The Act clarifies the Regulatory Reform (Fire Safety) Order 2005 and
makes clear that a fire safety risk assessment where there are at least two dwellings in a building must
include the exterior, structure, external doors and windows, internal doors which open into the
common parts, balconies and other external fixtures. Non-compliance may result in prosecution of
the responsible person, ie. the landlord, and buildings insurance may be vitiated. The House of
Commons successfully rejected a House of Lords amendment whereby the cost of the assessment and
any works would not be added to service charge.

The Act came into force in Wales on 1 October 2021 and in England 16 May 2022. On 22 November
2021, the LPE 1 forms changed, partly to reflect this.

Fire Safety (England) Regulations 2022
These came into force in England on January 23™2023.

In multi occupied residential buildings of at least 18 metres or 7 or more storeys in height the
responsible person must:

e Share electronically with the fire and rescue services details of external wall systems, floor
plan and building plan

o Keep hard copies of the floor plan and details of the responsible person in a secure
information box

e Have low visibility wayfinding signage

e Inform the fire and rescue service if any fire fighting equipment is out of action for at least 24
hours

For multi occupied residential buildings of 11 or more metres there must be quarterly checks for fire
doors and annual checks of flat entrance doors.



THE EWS1 FORM AND EXTERNAL CLADDING

Following the Grenfell Tower disaster in June 2017, mortgage companies naturally became reluctant
to lend on flats in blocks which might have combustible cladding. On occasion, valuers were valuing
such flats at £0. There was, moreover, no standardisation between the lenders.

The industry’s response was the EWS1 (external wall systems) certificate which was introduced in
December 2019 after discussion between UK Finance and the Royal Institution of Chartered Surveyors.
A recognised property professional with the requisite qualification would carry out an inspection
where deemed appropriate and would produce an EWS1 certificate which would be required by the
mortgage company. The certificate would last for five years and would only be required for multi-let
residential properties of more than 18 metres (c. six storeys) in height. If the cladding was deemed
safe then the mortgage company would proceed, it would require the cladding to be replaced, a
process which can take a significant amount of time.

Unfortunately, in January 2020, the Ministry of Housing Communities and Local Government muddied
the waters somewhat when it produced Advice for Building Owners of Multi-Storey, Multi-Occupied
Residential Buildings. This suggested that the EWS1 may be appropriate in some multi-let premises
of less than 18 metres in height and which do not have external cladding, the issue apparently being
high pressure laminate which is causing some concern. This concern increased after it was found to
contribute to a fire in a block of halls of residence in Bolton in November 2019. As a consequence of
this, some mortgage companies have required the EWS1 on buildings with three storeys and where
brick is the building material. This is surely not what was intended.

The real problem is that in early 2020 there were roughly only 300 qualified fire safety inspectors in
the country and insurers are not prepared to allow other property professionals to carry out the
assessments due to the potential level of liability where there is a claim. Estimates vary but at the
higher end there could be up to 3 million flats which may be affected. The certificates can cost
upwards of £50,000 and there are examples of landlords or agents (who commission the assessments)
being quoted of up to the 10 years for one to become available.

On 28 November 2018 in England (January 2020 in Wales), cladding was finally banned in multi-let
residential properties of more than 18 metres in height. If the building was completed under the 2018
Building Regulations the mortgage company should not require the certificate.

The EWS1 is undergoing review and this cannot come too soon for many, especially at the current
time when many are unable to relocate to the countryside from their small city-centre dwellings. If
changes are not made soon, some estimate that the level of negative equity in such premises will be
greater than during the credit crunch of 2008-2011.

Note: On 22 November 2020 the Ministry of Housing announced that they have reached agreement
with the RICS and UK Finance whereby an EWS1 certificate will not be required for buildings
without cladding. Many mortgage lenders are saying that they know nothing about this. They
are also pointing out that many brick buildings may have cladding behind the brickwork.

On 8 March 2021, the Royal Institution of Chartered Surveyors produced its new guidance note on the
valuation of properties in multi-storey multi-occupied residential buildings with cladding. The
guidance comes into effect on 5 April 2021, but it is expected that valuers will take it into account
immediately.



The guidance is as follows:

e The certificate should be required for buildings over six storeys in height where there is
cladding or curtain wall glazing or where there are balconies vertically above one another and
both the balustrades and decking are constructed where combustible material such as timber,
or where the decking is constructed of combustible material and the balconies are directly
linked by combustible material.

e If the building is of five or six storeys in height then a certificate will be required if
approximately one quarter of the whole elevation estimated from a viewing at ground level is
comprised of cladding, or there is aluminium or metal composite material or high pressure
laminate panels on the building or fire risk in relation to balconies as above

o If the building has fewer than five storeys a certificate will be required if there are aluminum
or metal composite or high pressure laminate panels on the building

The guidance also makes clear that if the building complies with the Building (Amendment)
Regulations 2018 (or 2020 in Wales) an EWS1 certificate should not be required.

At first glance this alleviates many of the problems, in particular there are examples of EWS1
certificates being required for three or four storey buildings with brick facades. Hopefully, this will be
a thing of the past. However, the original purpose of the EWS1 certificates has been expanded to
include high pressure laminate and balconies and not merely combustible cladding. Buildings of less
than 18 metres in height may also still require the certificates which was not what was intended when
the EWS1 was introduced.

Although a step in the right direction and the guidance has solved the problems for some, do not
assume that the issue has gone away.

Note: In addition to the above, several local authorities are either serving or looking at serving
improvement notices on landlords in relation to cladding under Part 8 of the Housing Act 2004
and the Housing Health and Safety Rating System.

Note: On 10 December 2021 the RICS announced that they would not be changing their guidance
on buildings of less than 18 metres in height, inspite of Government intending to withdraw
their guidance of January 2020.

Note: On 10 January 2022 the Department of Levelling Up withdrew the January 2020 guidance and
also announced that for buildings between 11 metres and 18 metres in height they expect the
building industry to draw up plans for remedial work. They have until Easter to do this,
otherwise they may be faced with legislation. They also announced that they expect such
buildings will not be required to have an EWS1 certificate save in exceptional circumstances.

On 16 March 2022 the RICS announced that although the forms were changing their guidance would
remain in place. However, they would see a diminishing need for the EWS1 when the Fire Safety Act
risk assessments conducted under the Fire Safety Act 2021 together with any works required have
been carried out.

New RICS guidance was introduced in December 2022. On the basis of this Lloyds bank announced on
December the 19", that if a remediation notice was in place they would not require an EWS1. In
January 2023 Santander, Barclays, Nationwide, HSBC and National Westminster have announced that
if a remediation plan is in place an EWS1 would not be required and some will not require an EWS1 if
a remediation plan might become available.
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